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When Trucking, Medicare and
Third-Party Liability Claims Collide

Trucking Third-Party Liability

It is not always clear where the fault lays, when a trucking accident has occurred. Depending
on the cause of the accident, the accident could be the fault of the injured employee, or
there could be other factors to consider when determining if there is a third-party liable
entity. Some trucking companies will carefully select a rapid response team in order to take
immediate action at the accident scene. The rapid response team will collect information,
talk with witnesses, and provide legal counsel for either the trucking company or the
employee. One of the goals is to determine if there could be a third-party liability claim or if
there is shared fault.

Possibilities Third-Party Liable Entities

e Other Motorist

*  Trucking Company
e Truck Manufacturer
e Truck Mechanic

* Truck Loaders

*  Administration

*  Government

Workers' Compensation
Subrogation

The injured employee may be able to pursue recovery from both workers’ compensation
and the at-fault third party which means that the injured employee may recover twice for
the same injury. If the employer is paying workers’ compensation benefits for the employee,
the employer can use subrogation to join any lawsuit against the third party who caused
the injury. Subrogation allows the workers' compensation carrier to step into the employee's
place to legally pursue the at-fault third party entity that caused an insurance loss to the
employee. In most subrogation cases, the work comp carrier directly pays the employee’s
claim for losses and then seeks reimbursement from the other party's insurance company.
Any portion of the award in a lawsuit that includes amounts for losses paid by workers'
compensation can be refunded to the employer asserting the subrogation claim.

Keep in mind, each state has its own subrogation laws, regulations, and employer’s rights to
recover the benefits that were paid to the injured employee. By hiring a subrogation defense
lawyer that is familiar with the states’' subrogation laws, this ensures the employer or injured
employee are protected from making a costly mistake because of subrogation.
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Medicare Secondary Payer (MSP) Statute

All parties involved in a workers' compensation case have significant responsibilities under
the Medicare Secondary Payer Act to protect Medicare's interests. Medicare Secondary Payer
is when the Medicare program does not have primary payment responsibility. In most MSP
situations involving non-group health plans (NGHPs), Medicare will pay conditionally for
injury-related medical expenses to ensure that the employee, who is a Medicare beneficiary,
has timely access to needed care and later seeks to recover those payments. The payment is
“conditional” because Medicare will seek reimbursement of any conditional payments when
a settlement, judgment, award, or other payment is made.

In 1980, Congress passed legislation that made Medicare the secondary payer to certain
primary plans to shift costs from Medicare to the appropriate private sources of payment.
The MSP provisions have protected Medicare Trust Funds by ensuring that Medicare

does not pay for items and services that certain health insurance or coverage is primarily
responsible for paying. The MSP provisions apply to situations when Medicare is not

the beneficiary’s primary health insurance coverage especially in the cases of workers'
compensation or liability injury. Medicare regulations require that all entities that bill
Medicare for items or services rendered to Medicare beneficiaries must determine whether
Medicare is the primary payer for those items or services.

The Centers for Medicare & Medicaid Services (CMS) is responsible for oversight and
implementation of the MSP provisions as part of its overall authority for the Medicare
program. CMS accomplishes this through a combination of direct CMS actions and work
by CMS' contractors. CMS' efforts include policy and operational guidelines, including
regulations (as necessary), and oversight of contractors’ MSP responsibilities. In the event
Medicare’s interests are not considered, CMS has a priority right of recovery against any
entity that received any portion of a third-party payment, either directly or indirectly. CMS
also has a subrogation right with respect to any such third-party payment. Medicare may
also refuse to pay for future medical expenses related to the workers' compensation injury
until the entire settlement is exhausted.
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Three Medicare Secondary Payer (MSP) Obligations

The following plans have the responsibility to comply with these three MSP obligations:
e Group Health Plans (GHP) — GHP will not be covered in this white paper.
e Non-Group Health Plans (NGHP), includes:
¢ Liability Insurance (including Self-Insurance),
¢ No-Fault Insurance
o Workers' Compensation

1. Mandatory Insurer Reporting (MIR) - MMSEA Section 111

Section 111 of the Medicare, Medicaid, and SCHIP Extension Act of 2007 (MMSEA)
(Commonly referred to as “Section 111 reporting”) added mandatory reporting
requirements for GHP and NGHP entities by adding Section 1862(b)(7) and (b)(8)
of the Social Security Act

(“the Act”). Section 1862(b)

(7) and (b)(8) of the Act

also specifies civil money
penalties (CMP) for entities
that fail to comply with these
reporting requirements, of up
to $1,000 per day per injured
employee for NGHP entities.
NGHP insurers must report
information about people
enrolled in Medicare and who
also have additional insurance
coverage on a quarterly basis.
The required reporting of this
information assists CMS in
identifying situations where
another party should make
payment primary to Medicare
for medical care.

Non-Group Health Plans (NGHP) User Guide - - If you are “an applicable plan” -
meaning that you are a liability insurer (including a self-insurer), an insurer providing
“no-fault” coverage, or a workers’ compensation plan, then you likely need to report.
Once you have determined that your organization is required to report under MMSEA
Section 111, then your organization will be referred to as the “Responsible Reporting
Entity” or “RRE". To download the NGHP User Guide, Click Here.
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Civil Monetary Penalties (CMP) Final Rule

Civil Monetary Penalties (Annual Adjustments) are published by the Department of
Health and Human Services (HHS) in the Federal Register.

=

N

MEDIVEST

¢ On October 10, 2023, CMS has issued its long-awaited final rule on enforcement
of Civil Monetary Penalties regarding failing to register and accurately provide
Mandatory Insurance Reporting on those payments that meet the $750 Section
11 reporting thresholds for payments for ongoing Workers’ Compensation (WC)
and No Fault claims (Ongoing Responsibility for Medicals or ORM) as well as
settlements, judgements, and awards from any primary plan such as any type of
liability payment whether insured or self-insured, WC, or No Fault (Total Payment
Obligation to Claimant or TPOC).
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2. Protect Medicare’s Interest in Settling Past Medicare Conditional

Payments

In some MSP situations involving NGHPs, Medicare will initially pay for related medical
expenses in order to ensure that the beneficiary has timely access to needed care and
will later seek to recover those payments. CMS has the right to recover Medicare
payments made for care that should have been the responsibility of another payer.
Medicare is a secondary payer to certain Non-Group Health Plans (NGHPs), which
includes liability insurers (including self-insured entities), no-fault insurers, and workers
compensation entities. Medicare has the unique ability to seek reimbursement

for conditional payments pursuant to what has been described as a “super lien,” which
takes priority over any other primary payers. (See 42 U.S.C. 1395y(b)(2)(B)(iii))
Importantly, MSP recovery gives Medicare the legal right to seek double damages for
reimbursement of conditional payments. Medicare also has certain subrogation rights.
(See 42 U.S.C.1395y(b)(2)(B)(iv)) Because Medicare is not a party to the settlement,

it does not consider itself bound by the terms of settlement. Therefore, Medicare

may pursue recovery, regardless of the settlement, if it does not believe the parties
adequately considered Medicare’s interests.

Non-Group Health Plan Medicare (NGHP) Recovery

If Medicare paid primary when the NGHP had primary payment responsibility, the
Commercial Repayment Center (CRC) assumes responsibility for the recovery of
conditional payments where the insurer/workers' compensation entity is the identified
debtor. For more information regarding CMS' NGHP Recovery, click here which will
take you directly to the page.

3. Protecting Medicare's Interest When Settling Future Medicals

All parties involved in a workers' compensation and liability case have significant
responsibilities under the MSP laws to protect Medicare’s interest when resolving
cases that include future medical expenses.

Two ways to protect Medicare’s future interest in a settlement:

1. Settling parties may have a Workers Compensation Medicare Set-Aside allocation
(WCMSA) prepared. The WCMSA Reference Guide, states “The recommended
method of protecting Medicare's interest is to have a Medicare Set-Aside (MSA)
Proposal prepared.” Note, there are no statutory or regulatory requirements to
either prepare or submit a Medicare Set-Aside Proposal to CMS for review or
approval.

2. Make sure you document the Settlement and Release with release language about
how the settling parties considered Medicare's interest in the settlement. CMS can
pursue recovery from any authorized settling party directly or indirectly, from a
settlement resolving medical liability where the burden is improperly shifted
to Medicare. Medivest has sample settlement release language based on case-
specific needs. You can request a copy of Medivest sample settlement language by
emailing info@medivest.com.
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Which Type of Future Injury Expense Report Is Best for Your Settlement?

To determine future injury-related medical expenses, Medivest offers two types of allocation
Reports:
Workers' Compensation Medicare Set-Aside (WCMSA) Proposal
or
Medical Cost Projection (MCP) Report

Parties to the settlement who uses a Medicare
Set-Aside Proposal demonstrate to Medicare
that they have sufficiently considered
Medicare's interests as a secondary payer to
settlement proceeds, but also limit the amount ==
of money that must be spent before Medicare '
will step in as primary payer. To do this, the —
settling parties will engage Medivest to use

a standardized methodology to calculate

how much money needs to be “set aside” to
reasonably protect Medicare. This methodology
is articulated by CMS in what is known as

the WCMSA Reference Guide, a document
published, revised, and maintained by CMS

as a tool to set the boundaries of what will be
considered adequate.

The process for creating a Medicare Set-Aside (MSA) Allocation is complicated. There is an
industry-recognized certification such as the “Medicare Set-Aside Consultant Certified”
(MSCC) for this process. Though not expressly required, Medivest prefers to use MSCC
certified registered nurses to produce our MSA Proposals. To download a sample copy of a
Medivest Medicare Set-Aside Proposal, Click Here.

Below is a simplified description of the process for writing a WCMSA Proposal:

* A customer engages Medivest to write a MSA Proposal for an upcoming settlement,
and provides specific documentation, including some demographics for the injured
worker, and recent medical records.

* Medivest uses an established methodology, a nurse will estimate what medical
treatments, procedures, diagnostics, doctor visits, medications, and supplies the
injured worker will need for the rest of their life.

e The injured worker's life span will be calculated by referencing Life Tables published by
the Centers for Disease Control (CDC). These charts use statistical data to predict how
many remaining years of life a person has, based on their current age.

e Astructured settlement broker may reach out a life insurance company to determine
if the injured employee has a limited life expectancy. The underwriters at the
insurance companies may assign a rated age.

¢ Once all the future medical treatments have been determined by the nurse, and
projected over a life span, a medical coder will price the medical treatments and arrive
at a total amount.
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* Medivest will also include a Non-qualified Report along with the Medicare Set-Aside
Proposals. A Non-qualified Report shows the injury-related expenses that are not
Medicare covered.

What Is Needed to Complete a
WCMSA Proposal?
e Completed Medivest Referral
Form

¢  Most Recent Two Years of;
¢ Medical Records

¢ Medical Prescription Drug
History

¢ Payment Ledger for Total
Disability and Partial
Disability, and Medical
Payments

When to Consider a Medicare Set-
Aside Proposal

Depending on the circumstances
and facts of the injured employee’s
case, if the answer to any of the
following questions is yes, then you
may want to consider having a WCMSA Proposal prepared.

e Isthe injured employee Medicare eligible?

 Will the injured employee become Medicare eligible within 30 months of the
projected settlement due to submitting a SSDI application, appealing a denial for
SSDI, or by age?

* |sfuture medical care recommended by the treating doctor that is Medicare covered?
* Does the settlement contain future accident-related medicals?
What is Considered “Reasonable Expectation” of Medicare Enroliment
One of the first steps in determining if Medicare has an interest in your settlement, is to see
if the injured employee is within “reasonable expectation” of Medicare eligibility. Even if the
injured employee is not currently a Medicare beneficiary at the time of settlement, Medicare
may have an interest in the future injury-related medical needs.
e Has the injured employee applied for Social Security Disability Benefits?

* Hasthe injured employee been denied Social Security Disability Benefits but
anticipates appealing that decision?

* Istheinjured employee 62 years and 6 months old? (i.e., may be eligible for Medicare
based upon his/her age within 30 months)

* Does the injured employee have End Stage Renal Disease (ESRD) condition but does
not yet qualify for Medicare?
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If the answer to any of these is yes, then Medicare may have an interest in the settlement.
However, if you are not sure of Medicare eligibility status before you order a WCMSA Proposal,
Medivest provides the following services to help you to determine if the injured employee is
within reasonable expectations of Medicare eligibility.

* Social Security Verification
* Maedicare Eligibility Determination

Life Expectancy — Rated Age or Calendar Age

Age ratings can save on the cost of the structured settlement annuity and reduce the
amount of the set aside. A rated age is a life expectancy adjusted age used to calculate the
cost of a structured settlement. If a rated age is received it means that the life insurance
company has decided that a person’s life expectancy is less than normal due to their medical
conditions and accordingly allows the annuity to be priced as if that person were older.
Shortened life expectancy translates into a lower structured settlement cost when compared
to a structured settlement priced with normal life expectancy. Additionally, CMS considers

a reduction in life expectancy when determining how much must be “set aside”. This is

so because set asides are calculated over the remaining normal life expectancy. If the life
expectancy is shorter, less has to be set aside. As evidence of reduction of life expectancy,
CMS will look at the median age rating issued by the life insurance companies issuing age
ratings. Therefore, not only does it cost less to fund a set aside with a structure, but it also
reduces how much must be set aside in the first place.

Lump Sum or Structured Settlement

All parties usually have a say in whether to establish a structured settlement or opt for a
lump sum payment. Once the final dollar amount of the MSA Proposal is known, attorneys
and/or a settlement broker can assist in the decision which is a better option, either a lump
sum payment or structured annuity.

What is a Lump Sum in a Workers’' Compensation Settlement?
A lump sum in a workers' compensation settlement in which the agreed-on funds are
paid out in one amount.

What is a Structured Workers' Compensation Settlement?
A settlement in which the agreed-on funds are paid out from an initial deposit and
subsequent deposits on a regular basis for a given amount of time.

CMS recognizes structured settlements as a useful way to fund MSAs, since periodic
payments preserve the integrity of the account. If the injured employee exhausts the
MSA funds each year and incurs additional medical expenses related to the settled injury,
Medicare will pay the additional medical expenses until the next structured settlement
annuity payment is received, provided the employee maintains his/her Medicare benefits.

Note: CMS will not recognize the WCMSA Proposal until it receives notification of the
settlement.
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Centers for Medicare and Medicaid (CMS) Approval

Not all Workers’ Compensation settlements or WCMSA's meet the CMS WCMSA workload
review thresholds as specified in the WCMSA Reference Guide. Even when a WCMSA meets
the CMS WCMSA workload review threshold, the submission is completely a voluntary
process.

As stated in the WCMSA Reference Guide, “There are no statutory or regulatory provisions
requiring that you submit a WCMSA amount proposal to CMS for review. If you choose to use
CMS WCMSA review process, the Agency requires that you comply with CMS’ established
policies and procedures in order to obtain approval.”

CMS Review WCMSA Workload Thresholds

e Theinjured employee has a “reasonable expectation” of Medicare enrollment within
30 months of the settlement date and the anticipated total settlement amount for
future medical expenses and disability/lost wages over the life or duration of the
settlement agreement is expected to be greater than $250,000, or

* Theinjured employee is currently a Medicare beneficiary, and the total settlement
amount is greater than $25,000. Please note: Regardless of the low dollar threshold,
Medicare beneficiaries should always consider Medicare's interest in all WC cases and
ensure that Medicare is secondary to WC.

PROBLEM

LIABILIT /

Submitted WCMSA - CMS Approval Obtained

If CMS approves the WCMSA amount and the account is later appropriately exhausted,
Medicare will pay Medicare-covered, WC work-injury-related medical bills for services
otherwise covered and reimbursable by Medicare regardless of the amount of care the
beneficiary continues to require. When you submit a WCMSA for review, CMS tries to review
and decide on proposed settlements within 45 to 60 days from the time that all relevant
documents are submitted.

Non-Submit WCMSA - No CMS Approval Obtained

If the parties to a WC settlement stipulate a WCMSA amount but do not receive CMS
approval, then CMS is not bound by the set-aside amount stipulated by the parties, and it
may refuse to pay for future medical expenses related to the WC work-related injury, even if
they would ordinarily have been covered by Professional Administration.
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When a Medicare Set-Aside proposal is not indicated, a Medical Cost Projection (MCP) report
can be ordered. To download a sample copy of Medivest Medicare Cost Projection report,
Click Here.

This extensive report shows the value of an injured person’s future medicals prior to
negotiations. Our knowledgeable team of nurses closely review medical records to
determine the reasonable type, amount, and cost of future medical care.

Our MCP reports have also been used for:

* Help set reserves when planning for a settlement or to ensure reserves are accurate.

e The open medical claim is unlikely to be settled and there is a desire to have the open
medical claim professionally administered.

Post Settlement Administration Options

After the settlement has occurred, the injured employee has administration options to
consider, as outlined below:

1. Professional Administration Services

Professional administration is essentially fiduciary oversight of some, or all the settlement
money intended to pay for future medicals by a professional custodian, for the benefit of
the injured person.

The professional administrator will take custody of the MSA funds, or other funds and
administer them according to CMS’ guidelines. The professional administrator will
essentially act like an insurance company, contacting medical providers, paying medical
bills, coordinating the injured person’s various health benefits, interfacing with CMS about
the MSA funds when necessary, and ensuring the MSA funds are used primary payer

to Medicare, when applicable. Beyond the obvious advantage of having a professional
tending to the money responsibly, the professional administrator will actively negotiate
rates to extend the life of the funds. The longer the funds are extended, the less likely the
injured person is to use Medicare and pay copays.

What Does CMS’' WCMSA Reference Guide Says About Professional Administration?

* “ltis highly recommended that settlement recipients consider the use of a
professional administrator for their funds.”

e “WCMSAs should be administered by a competent administrator (a professional
administrator, the representative payee, the injured employee, etc.)”

¢ “When an injured employee designates a representative payee, appointed
guardian/ conservator, or has otherwise been declared incompetent by a court, the
settling parties must include that information in their WCMSA proposal to CMS.”

e “CMS highly recommends professional administration where an injured employee
is taking controlled substances that CMS determines are “frequently abused
drugs.”
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2. Medivest Self-Administration Services

Medivest Self-Administration Service provides the injured employee with information
from one of the leading professional administration companies to assist him/her with
understanding his/her obligation to comply with the federal law called the Medicare
Secondary Payer Act (MSP).

Medivest Self-Administration Handbook Contains

¢ Account Administration instructions that will explain how to properly administer
your MSA funds.

e Our Member Support Representatives will answer any questions you may have and
offer bill review services when requested.

e Access to a Network for Durable Medical Equipment (DME) vendors to order
medical supplies and equipment.

* Pharmacy Card providing access to a Pharmacy Benefit Manager (PBM) network.

*  Sample Forms used to record account activity, and to provide reporting to CMS
when applicable.

3. CMS’ Self-Administration Toolkit

CMS's Toolkit describes the process and guidelines for beneficiaries managing their
WCMSA account and walks them through the set-up of their WCMSA through its
depletion (exhaustion) of funds, whether temporary or permanent. Those injured
employees that choose to self-administer their Workers’ Compensation Medicare
Set-Aside Arrangement (WCMSA), can download the free CMS Toolkit to help manage the
MSA account appropriately and satisfy Medicare's interests related to future medical care.
To download the free CMS Toolkit, Click Here.

Note: CMS expects anyone administering a MSA to keep the MSA funds separate from
other personal funds and place the MSA funds in an interest-bearing account.

The MSA funds are only to be used for Medicare covered and injury-related expenses.
An annual attestation is expected to be sent to CMS that states the amount of the
original allocation, how much was spent on medical expenses, how much was spent on
prescription expenses, and how much of the money is left.
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Medivest Professional Administration Accounts

Medivest is equipped to handle the complex to the simple cases ranging from
third-party liability settlements, work comp offset, to work comp holidays. Our wide array
of professional administration account options will fit all your settlement needs.

Medicare Set-Aside (MSA) Account is the administration that strictly pertains to the
management of the Medicare Set-Aside funds. This service involves adjudication
and approval of only Medicare covered expenses primarily related to the injury. All
expenses are paid at the appropriate fee schedule. This is the most comprehensive
Medicare Secondary Payer compliance measure available today.

Medical Custodial Account (MCA) is the administration that consists of any non-
Medicare allowable medical expenses. This service involves adjudication and approval
of expenses as dictated by the settlement. MCAs can be used to address a wide
variety of issues, from paying only non-Medicare allowable medical expenses, to
paying copays on insurance premiums, Medicare copays if the MSA temporarily or
permanently exhausts, and even other expenses such as living expenses. Periodic
distributions can also be made to the injured person, as dictated by the settlement.
The flexibility of the MCA makes it a useful tool that protects settlement funds from
dissipation risk. It offers the settling parties assurance that these funds will be used in
accordance with the intent of the settlement.

Open Claim Medical Payment Account reduces the hassle associated with
administering the medical component of an unsettled claim. It takes the burden of
medical claims processing and the compilation of annual reporting away from the
adjuster. Medivest can provide a Medical Cost Projection report to determine the
injured employee’s future anticipated medical costs. An Open Claim Medical Payment
Account Agreement can be created between the Payor and Medivest. The Payor
specifies exactly what can be paid. Also, an annuity may be purchased for depositing
annual funding. Upon death of the injured employee, the balance remaining in the
account reverts to the Payor.

Trust Advisor Services — Many Trusts are funded with workers’ compensation
proceeds intended to pay for the future medical care of the beneficiary. These trusts
are often established to protect the beneficiary's access to government benefits
such as Medicaid. Simply placing the Medicare Set-Aside funds within a trust does
not satisfy the Medicare Secondary Payer obligations. Non-compliance with these
obligations can jeopardize the beneficiary’s future Medicare benefits. Medivest Trust
Advisor services provide the trustees confidence that they maintain MSP compliance
and gives the beneficiaries the peace of mind their Medicare benefits are protected.

MSA Self-Administration Kit (SAK) Services provides the injured person with an
array of tools, services, and information to assist with self-administering his/her MSA
funds. The Medivest Self-Administration Handbook explains all aspects of MSA self-
administration. The injured employee can forward his/her medical bills to Medivest
to be re-priced according to the applicable fee schedule. Also, our self-administration
members will have access to lifetime pharmacy, durable medical equipment, and
supply discounts.
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Contact Medivest

If you would like to begin the process of setting up a free
Worker's Compensation consultation or have any questions
on how Medivest may be able to provide value in your next
settlement, please call us today at 877.725.2467.
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